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1. 	THE PURPOSE OF THIS DOCUMENT 
 
1.1 The purpose of this document is to set out Havant Borough Council’s approach to planning enforcement in the borough. It explains what developers, their agents and members of the public may expect from the Council, and how the Council will prioritise the use of its resources. This is not a legal document and does not seek to provide legal advice or to comment on individual cases. Appendix 1 explains technical planning terms used in this document. Terms which appear in this glossary are identified in underlined italics. 

2. 	WHAT IS PLANNING ENFORCEMENT 
 
2.1    A breach of planning control is defined in the Town and Country Planning Act 1990 (“Act”) as being either: 

· The carrying out of development without the required planning permission: or 
· Failing to comply with any condition or limitation subject to which planning permission has been granted. 
 
2.2    Planning enforcement is dealt with under Part VII of the Act and is a vital part of the overall planning function. The Council have discretion when choosing whether to take enforcement action. However, the Council is required to act proportionately in responding to suspected breaches of planning control. The Council will use its enforcement powers where it is clear that there has been a breach of planning control that is causing unacceptable harm. In considering any enforcement action the Council will have regard to: 
 
· Whether it is a practical and good use of public resources to take planning enforcement action 
· The requirements of the National Planning Policy Framework (“NPPF”) and the Development Plan and any other material considerations
· The Human Rights Act 1998 and the Equality Act 2010 
· Whether it is expedient to take planning enforcement action within an acceptable timescale to prevent serious harm to public amenity, where negotiations fail to achieve compliance, or where breaches have occurred that would mean negotiation would be inappropriate.     
 
2.3    In the majority of cases the Council aims to resolve identified breaches of planning control by negotiation. If negotiation proves unsuccessful within identified timescales, the Council will consider the expediency of taking enforcement action.

3. 	POLICY CONTEXT 

3.1  The Act provides the main legislative provisions regarding breaches of planning control, with policy guidance provided in the NPPF and the Planning Practice Guidance (the “PPG”).  
3.2   The NPPF is likely to be updated shortly but currently states:

Effective enforcement is important to maintain public confidence in the planning system. Enforcement action is discretionary, and local planning authorities should act proportionately in responding to suspected breaches of planning control. They should consider publishing a local enforcement plan to manage enforcement proactively, in a way that is appropriate to their area. This should set out how they will monitor the implementation of planning permissions, investigate alleged cases of unauthorised development and take action where appropriate.
3.3   The NPPF and the PPG explain that it is important to prepare and adopt a local enforcement plan because it:
· Allows engagement in the process of defining objectives and priorities which are tailored to local circumstances:

· Sets out the priorities for enforcement action, which will inform decisions about when to take enforcement action:

· Provides greater transparency and accountability about how the local planning authority will decide if it is expedient to exercise its discretionary powers:

· Provides greater certainty for all parties engaged in the development process.
 
4. 	MATTERS THE LOCAL PLANNING AUTHORITY CAN INVESTIGATE 
 
            What Constitutes Development 

4.1    Local Planning Authorities are only concerned with “development”, as defined by section 55 of the Act as: 
 
· Operational Development - The carrying out of building, engineering, mining or other operations in, on, over or under land
· Material Change of Use of buildings or land  

4.2    Development is not: 
· Works which affect only the interior of the building; 
· Works which do not materially affect the external appearance of the building 
 
4.2.1    If there is no development as defined by the Act, there is no breach of planning control, and no planning enforcement action is available to the Council under the Act . 

4.3	In addition, a large amount of building works and changes of use that would otherwise constitute ‘development’ under the Act do not require planning permission from the Council – this is called ‘permitted development’ under the Town and Country Planning (General Permitted Development) (England) Order 2015. The amount of work that is considered permitted development has increased significantly since the planning system was introduced.
 
Breaches of Planning Control 

4.4      A breach of planning control may result from: 
 
· Carrying out work that is not permitted development or without planning permission, or in a way that is different to that which has been granted planning permission; 
· Carrying out work without compliance with planning conditions attached to a planning permission; 
· Changing the use of land or buildings without planning permission 
 
4.5     A breach of planning control is not a criminal offence. These works are termed as being unauthorised and only constitute a criminal offence if  there is a failure to comply with a formal planning notice that has come into effect. 
 	 
  Time Restrictions 

4.6    A breach of planning control may become immune from planning enforcement action if no enforcement action has been taken within the time limits set out in the Act, unless there has been deliberate concealment.  
 
4.7     Prior to the 25 April 2024 the Council could not take planning enforcement action relating to operational development or a change of use to a single dwellinghouse if the breach of planning control was more than 4 years old.  Other breaches of planning control become immune if the breach was over 10 years old.  

4.8     For operational development substantially completed by and material changes of use taking place after the 25 April 2024 all enforcement action can now be taken within 10 years of the breach.

Exceptions and Specific Consents  

4.9     Works to a listed building, unauthorised works to protected trees, or the display of an advertisement without prior specific consent from the Local Planning Authority are dealt with differently: 
 
Listed Buildings: It is a criminal offence to carry out works to a listed building which require consent, without first obtaining that consent. The local authority can bring a prosecution for this offence, or serve a listed building enforcement notice, or do both. Unauthorised works to a listed building never become immune from enforcement action.    
 
Advertisements: It is a criminal offence to display an advertisement without the appropriate prior consent. 
 
Works to protected trees subject to Tree Preservation Orders or within a   Conservation Area: Subject to certain exceptions, it is a criminal offence to cut down, top, lop, uproot, wilfully damage or wilfully destroy a tree protected by a tree preservation order, or growing within a conservation area, or to cause or permit such actions, without the Council’s prior specific consent. 
 
Amenity of Land  

4.10    The Council can investigate the physical condition of buildings or land where there is an allegation that their condition is causing an adverse effect to the visual amenity of an area. This can include dilapidated buildings and vacant and overgrown sites. Under certain circumstances section 215 of the Act can be used to require works to remedy the condition of the land or buildings.  
 
 	  Business Use & Relationship with Licensing  

4.11    A balanced and inclusive economy brings benefits to an area; however, businesses also need to be considerate to their neighbours. Where planning permission is granted for a change of use to a business or leisure use, it is likely that opening times will be restricted to protect the amenities of occupiers of nearby properties. Where it is found a business is operating outside of the permitted hours of opening and harm is being caused to nearby occupiers planning enforcement action may be taken.  
 
4.12   The time restrictions on the planning permission may be different to those on the licence (for example for pubs or restaurants that are licensed under other legislation). Businesses would therefore need to comply with the most restrictive conditions regardless of the legislation (although planning enforcement can only be taken in respect of the time restrictions controlled by planning conditions).
 
Large/ Complex Developments  

4.13   Planning enforcement officers may pro-actively monitor the progress of large or complex developments as required by the Council. Formal planning enforcement action may be taken if a breach of planning control is identified that is causing serious harm and cannot be resolved through negotiation. 
 
5.       MATTERS THE LOCAL PLANNING AUTHORITY CANNOT INVESTIGATE 
 
5.1 	 The Local Planning Authority cannot investigate the following issues: 

· Internal works to a non-listed building, which are not part of a material change of use 
· Boundary wall or party wall disputes or other land ownership disputes, including breach of covenant 
· Highway obstructions including parking and traffic (unless there is breach of planning conditions on a relevant planning permission) 
· Clearing of unprotected trees or landscaping and gardening works (unless there is breach of planning conditions on a relevant planning permission or trees are in a conservation area) 
· Out of hours construction and related disturbances (unless there is a breach of planning conditions on a relevant planning permission) 
· Graffiti
· Dangerous structures or damage to property, unless it is a listed building or is related to action being considered under section 215 of the Act. (Dangerous structures can be investigated by the Council under its building control function but not under its planning function except in the circumstances set out above).  
· Site safety and security 
· Sewers, soakaways or other drainage matters (unless there is breach of planning conditions on a relevant planning permission, or it relates to the formation of hard surfaces such as driveways) 
· Business competition 
 
5.2     Although the matters above cannot be investigated by the Council as part of its planning enforcement function, there may be other local authority or public service enforcement options available, depending on the circumstances. This could include Havant Borough Council’s Environmental Health responsibilities, Hampshire County Council’s highway responsibilities or bodies such as the Health & Safety Executive. 

6.      HOW ENFORCEMENT CASES ARE PRIORITISED 
 
6.1    Each allegation of a breach of planning control is treated on its own merits and will be assigned a priority according to the extent of harm being caused. All cases will be kept under review, which could result in the priority assigned to the case changing. 

The priority categories are detailed below: 
 
1. High Priority: These are developments which are perceived to cause significant and potentially irreparable and irreversible harm to the environment. For instance, they could include the unsympathetic alteration or demolition of a listed building, significant tipping or land-raising operations, unauthorised works to protected trees or ongoing works that are not in accordance with ecological conditions and unauthorised development where it is known the time limit for taking action is imminent. 
 
2. Medium Priority: These are developments that may cause some demonstrable harm to the environment, but immediate remedial action is not considered necessary. These could include large domestic extensions, use of buildings or dwellings for business purposes, or breaches of pre-commencement planning conditions relating to building operations. 
 
3. Low Priority: These include matters which are minor planning infringements that cause little or no harm to the environment or nuisance to nearby local residents, the investigation of complaints with only very limited details or no harm is identified and pro-active condition monitoring and plan checking.  
 
6.2    The initial case priority may be re-assessed following the first site visit. Further re-assessment may take place during the investigation and any resulting action. 
 
          Time targets for initial site visits 

6.3     The Council aims to carry out an initial site visit within the following timescales: 

· High Priority Cases - within two working days of receipt by the Local Planning Authority

· Medium Priority – within 10 working days of receipt by the Local Planning Authority 

· Low Priority – within 20 working days of receipt by the Local Planning Authority 


6.4 The investigating officer will contact the complainant within 21 working days of receipt advising them of the outcome of the first site visit and progress of the case. The complainant will also be advised if a planning application is received, or if formal action is taken, as well as receiving notification when the file is closed detailing the reasons for that closure. It is requested that complainants wait to be contacted by the investigating officer before enquiring about the progress of an enquiry. Please be assured that updates will be provided at key points throughout the investigation as detailed above. 
 
6.5 There are a number of tools available to officers in order to investigate alleged breaches of planning. These may include unannounced site visits, to see how the land is being used, Land Registry searches to establish land ownership and the issue of planning contravention notices under the Act requiring formal response to specified questions. 
 
7.        REPORTING A BREACH OF PLANNING CONTROL 
 
7.1  If it is considered that a breach of planning control has occurred, a planning enforcement investigation will be initiated. Unless the breach of planning control involves works to protected trees, a listed building or demolition, all reports of breaches of planning should be made in writing. Enquiries about current and ongoing works to protected trees, listed buildings and the demolition of buildings can be made by telephone. 
 
7.2     Enquirers can email planningcompliance@havant.gov.uk or write to the Council. The following information should be included:     
                   
· An accurate description of the location or address for the site where the planning breach is taking place; 
· A detailed description of the activities taking place and how they are causing harm. Please include the details of any persons, or companies, known to be involved in the alleged breach; 
· The date and times of when the alleged breach took/are taking place;  
· Any other information or evidence (including photos) that may be able to assist; 
· The complainant’s name and address or e-mail address, and telephone number if possible. Where an email address is given this will be used to keep the complainant informed of progress.  

The Council does not investigate anonymous complaints  
 
7.3     The Council will maintain the confidentiality of complainants at all times, unless the complaint is made by another statutory body. However, the substance of the complaint is not confidential. In some cases, it may be necessary to rely on evidence from complainants in order to take formal action, which may include acting as witness at appeal or in court. Should such occasion arise, the complainant will be asked whether they are prepared to provide evidence. Support and guidance will be provided to the complainant throughout this process. Should a complainant not agree to act as a witness, the case will be reviewed, and consideration given to any further action.

 
8.      WHAT TO DO IF A COMPLAINT IS MADE ABOUT YOUR DEVELOPMENT 
 
8.1    The Council understands that, in many cases, a breach of planning control is not intentional and can be the result of a misunderstanding or a person being unaware of planning laws. Therefore, if a letter has been received from the Council or a visit proposed by a Council officer, we encourage full cooperation and ask that all information requested to resolve the matter is provided.  
 
8.2    The Council will investigate every alleged breach of planning control. We do not disclose the identity of the complainant.  The matter may be resolved quickly if there is no breach of planning control, or a resolution can be found through negotiation. However, this does not mean any response or action can be delayed as the Council will expect a response within the timescales it has set.

         The Council will pursue legal action where it is in the public interest and the test of legal requirements have been met 
 
Site Visits 

8.3    The investigating officers have legal rights of entry to land and property in order to investigate an alleged breach of planning control or compliance with the requirements of a formal notice. These officers carry cards bearing their name, powers and authorisation. The site visit is used to identify what harm is being caused and if/what further enforcement action is necessary. Allowing the officer to make the visit and take photographs will reduce time delays and potential inconvenience.  
 
8.4    Most site visits are made without prior warning so that sites can be seen in their normal state. Where at all possible, the officer will make themselves known to the occupier when they enter the site.  If a resident actively prevents the officer from entering onto the land, the Council may obtain a warrant to enter the site. If a warrant has been secured, any obstruction to access the site will be a criminal offence.  
  
8.5    Where a breach of planning control appears to have occurred and it is clear        who is responsible, officers will explain this to them. This will then be followed up in writing, including confirmation of what they should do to remedy the breach of planning control.  It will set out a timescale for action and detail the possible consequences if they do not comply. Where a breach of planning control is unlikely to be acceptable, those responsible will be warned that works should cease and that the development remains at risk.  
 
         8.6  Where a breach of planning control has occurred, but the unauthorised            development broadly accords with local planning and national planning policy, a retrospective planning application to regularise the breach of planning
control may be invited subject to any suggested amendments. This will be considered in the same way as any other planning application, with no difference as it is retrospective. If the Council approves such an application, conditions may be imposed with which the applicant will be required to comply.  
 
8.7      In cases where planning permission has already been obtained and the deviation from the approved plans is very minor, it may be possible to submit an application for a non-material amendment. An invitation to submit an application is made without prejudice to the formal decision of the Council as the Local Planning Authority.  All planning applications are considered on their individual merits and subject to consultation, therefore a successful outcome cannot be guaranteed by the investigating officer. 
 
8.8    Where a retrospective planning application has been submitted that is unacceptable in principle, this will not delay the planning enforcement process.   Where it is considered necessary, the Council may opt to issue an enforcement notice before the planning application, or any related appeal, has been determined. This will enable planning and enforcement appeals to be determined at the same time and ensure no further delay in enforcement action. 
 
8.9     Development which requires but does not have the benefit of planning permission is a breach of planning control and any enforcement notice issued by the Council will be revealed in a local land search. A failure to have in place the appropriate permissions may affect the owner should they wish to sell the property or re-mortgage. We are required to serve enforcement and other notices on anyone with an interest in the land.  

 
9.       OUTCOME OF AN INVESTIGATION 
 
            No Action to be taken 

9.1 	No breach of planning control identified: the site visit and/ or planning history search confirm there is no breach of planning control. For example works which are considered to be permitted development or matters which are not within the control of the planning legislation. 
 
9.2    Breach of planning control established but not expedient to pursue: these are breaches which are not causing harm, for example where planning permission is likely to be granted without conditions. 
 
9.3      Development is immune from planning enforcement action: the development has been ongoing in excess of the relevant time periods within planning law  and has attained immunity from planning enforcement action. 
These timeframes are set out in the Act.  
 
9.4       Planning permission granted: retrospective planning permission has been granted for the unauthorised development. 
 
9.5     Breach of planning control ceased: the identified breach of planning control has ceased following negotiation or as a result of formal planning enforcement action. 
 	 
 	Formal Enforcement Action 

9.6   Where it has been concluded that formal action is warranted, the main options are: 
Enforcement warning notice 

Breach of Condition Notice - to require compliance with a planning condition on a planning permission. Contravening a breach of condition notice is an offence. There is no right of appeal against a breach of condition notice.   
 
Enforcement Notice – can be issued where a development is being, or has been, carried out without planning permission, or where a condition is not being complied with. The notice requires works or action to take place, or a use to cease, sufficient to remedy the breach or remedy any injury to amenity caused by the breach of planning control. The recipient has a right of appeal against an enforcement notice to the Planning Inspectorate. Enforcement notices are registered as charges on the land and run with the land (ie they are enforceable against future as well as current owners of the land). Contravening a planning enforcement notice is an offence. 
 
Listed Building Enforcement Notice – subject to the extent and nature of unauthorised works on a listed building, consideration will be given as to whether to commence prosecution. As an alternative, or as an addition, a Listed Building Enforcement Notice may be served to make sure the required remedial works are undertaken. This notice is similar to a planning enforcement notice described above. 
 
Listed Building Urgent Works Notices and Listed Buildings Repairs Notices – the Council can take action to secure the repair of a listed building when it is concerned about its continued conservation.   
 
Stop Notice – this can be issued in conjunction with a planning enforcement notice, if the Council consider it expedient to do so.  Contravening a stop notice is an offence. This type of notice carries compensation liabilities for the Council. An alternative means of taking action against this type of breach is for the Council to seek an injunction. 
 
Temporary Stop Notice – this can be issued where there is a breach of planning control that needs to stop immediately.  These notices are only valid for a period of 56 days and carry a limited risk of compensation liability for the Council. There is no right of an appeal against this notice. 
 
Concealed Breaches – The Town and Country Planning act 1990 and the Localism Act 2011 gave additional powers to Local Planning Authorities (inserted into Part VII of the Act) to take action against breaches of planning control that have been deliberately concealed after the relevant time periods have expired. This entails the Council obtaining a planning enforcement order enabling it to serve an enforcement notice after the time the unauthorised development would have otherwise acquired immunity. 
 
Injunction – where it is considered that a particularly serious breach of planning control has occurred, is occurring or is likely to occur and that immediate action is needed to stop it, the Council may seek injunctive relief against an actual, or intended breach of planning control. Failure to comply with an injunction constitutes a contempt of court and can lead to a fine or imprisonment.   
 
Prosecution – can be taken where the requirements of a formal notice are being breached. In some instances, legal proceedings can commence without the need to serve any formal notices, such as unauthorised works to listed buildings and protected trees, or the illegal display of advertisements. 

The Local Planning Authority will apply two tests when considering prosecution: 
 
· The evidential test – is there sufficient evidence that the offence has been committed and that there is a realistic prospect of conviction. 

· The public interest test – is it in the public interest to prosecute? 
   
Section 215 Notices - can be issued where the condition of land or buildings adversely affects the amenity of an area.  The notice requires specific steps to be undertaken to secure the proper maintenance of land or buildings.  
The recipient of the notice has a right of appeal to the Magistrates Court. 
Contravening a section 215 notice is an offence. 
 
Direct Action – where the steps required by an enforcement notice, breach of condition notice, or section 215 notice are not taken within the period for compliance, the Local Planning Authority can enter the land or property and carry out the required work. Costs are recoverable from the owner or registered as a charge on the land so that the Council can recover its costs when the property is sold.  
 
Works to Protected Trees – the Local Planning Authority has power to prosecute in the event of unauthorised works. If trees are removed completely, it will also be the duty of the landowner to plant replacement trees of appropriate size and species in the same location.   
 
10.      PERFORMANCE MONITORING AND REVIEW 	  
 
10.1 	The Council will seek to continuously improve its planning enforcement service by regularly monitoring, reviewing and updating its policies and procedures as a matter of good practice. In doing so, it will consult with stakeholders to make improvements in the delivery of the service.  

10.2    The Council has a Planning Enforcement Register available to the public which contains details of Enforcement Notices, Stop Notices, Breach of Condition Notices and Planning Enforcement Orders that have been issued. The Council also publishes an up-to-date list of notices issued under section 215 of the Act.  Both of these registers can be viewed at the Public Service Plaza. 
 
 

 
Appendix 1 – Glossary 
 
Amenity – includes the visual appearance of a building and its impact on the surrounding area. It also includes the impact on the occupiers of neighbouring properties arising from the change of use of a building or land (e.g. noise and disturbance) 
 
Harm – the development has to be harmful to matters of planning importance such as: loss of privacy, loss of sunlight/ daylight, access or traffic problems, excessive noise and disturbance, and inappropriate design and layout. The harm identified must be able to withstand potential challenge via appeal to the Planning Inspectorate 
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